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CHAPTER 974
CRIMINAL PROCEDURE — APPEALS, NEW TRIALS AND WRITS OF ERROR

974.01 Misdemeanoappeals. 974.06 Postconviction procedure.
974.02 Appeals and postconviction relief in criminal cases. 974.07 Motion for postconviction deoxyribonucleic acid testing of certain evi
974.05 States appeal. dence.

Cross—reference: See definitions in ©67.02 Whennew evidence is a recantation by a witness, the recantation musfibe suf

ciently corroboratedby other newly discovered evidence. Stafeewrance J.\\202
97401 Misdemeanor appeals. (1) Appeals in misde WI‘IS'HZeC:eA(lq%rgrsnoer':lt'\glfzc(cj)rz:gk?(()?e;'c/;\r?g%rigirigi;msasslihe basis of a post-sentencing
ul I I | — |
meanorca_ses are to the (.:OUI’t of appeals. . motionto withdraw a guilty plea by other newly-found evidence is met if there is a
(2) In lieu of a transcript on appeal, the oral proceedingg feasiblemotive for the initial false statement when the motive was previously

; H ; wn and there are circumstantial guarantees of the trustworthiness of the
be presented in an agreed statement signed by all the parties tgififeea g, T vMcCallum, 208 Ws. 2d 463561 N.W2d 707(1997),95-1518

appeal. This shall be a condensed statememtaimative form of ¢ 5 court decision entered after the appeltaotnviction constitutea new rule
all of the portions of theral proceedings as are necessary to-detef substantive laythe appellant has not waived the right to seek postconviction relief
minationof the question on appeal. basedon the newly announced rule. Statéloward,211 Wis. 2d 269564 N.W2d

; . . 753(1997),95-0770
History: 1971 c. 298Sup. Ct. Order67 Ws. 2d 585, 784 (1975)977 c. 187 A motion for a new trial based on new evidence that after sentencing a codefendant

L. Lo L. claimedfull responsibility for a murderecanting her trial testimony that neither
974.02 Appeals and postconviction relief in criminal  codefendantwas involvedrequired corroboration of the newly discovered evidence
cases. (1) A motion for postconviction relief other than undeg@nda finding that there wasreasonable probability that a jury considering the-origi
. P al trial testimony and later statements would have a reasonable doubt about the
s.974.060r 974-.07(2) by the defenda_nt Ina criminal case Sh"’1[]efendantsguilt. State vMay0,217 Ws. 2d 217579 N.W2d 768(Ct. App. 1998),
bemade in the time and manner provided i802.30 An appeal 96-3656
by the defendant in a criminal case from a judgment of convicti rfleawithdrawalmotions made prior to sentencing impose a lesser burden on the
. o . ‘endanthan those made afteA motion based on new evidence requiieswing
or from an ord_er denymg a postconviction _mOt'c_)n or from bo@fa preponderance of the evidence that: 1) the evidence was discoveredtafter
shall be taken in the time and manner provided ir868.04 (3) of the plea; 2) the defendant was not negligent in seeking the evid@rbe;evi
and809.30 An appeal of an order or judgment on habeas cor ceis material to an issue in the case; and 4) the evidenoénserely cumulative.
: : f . IF'the evidence is a witness recantation, the court must in addition determite that
remandingto custody a prisoner committed for tt:lal un.der recantatiorhas reasonable indicia of reliabilit@tate vKivioja, 225 Ws. 2d 271
970.03shall be taken under €08.03 (2)and809.5Q with notice  592N.W.2d 220(1999),97-2932

to the attorney general and the district attorney and opportunity folNewly discovered evidence does not include the new appreciation of the impor
tanceof evidence previously known bobt used. A new expert opinion, based on

themto be heard. facts available to the trial experts, falls within evidence that was previously known
(2) An appellant is not required file a postconviction motion ggt gflﬂzgsed- State Fosnow2001 WI App 2240 Ws. 2d 699624 N.w2d 883
n thema.l court pl’l(_)r to an app_eal if the_ grounds arélehcy A defendant must show by a preponderance of the evidence that there is a fair and
of the evidence or issues previously raised. justreason forllowing the withdrawal of a plea. An assertion of innocence is impor
History: 1971 c. 2981977 c. 1871977 c. 418.929 (8m) 1979 c. 321983 a.  tantbut not dispositive. State keitner 2001 WI App 172247 Ws. 2d 195633
27,219 2001 a. 162003 a. 326 N.W.2d 207, 00-1718

Judicial Council Note, 1983:Sub. (1)is amended to repeal provisions relating toAffirmed on other grounds2002 WI 77253 Ws. 2d 449646 N.W2d 34100-1718
appealaunder ch. 48, 51 or 55 cases. Those provisions have been relocated in théirchallenge to the sfifiency of evidence is diérent from othetypes of chal
respectivechapters for ease of reference. The subseistialso amended to clearly lengesnot previously raised during triakhich justifies allowing a challenge to the
establishthe time for bringing a postconviction motion other than under s. 974.06 agidfficiencyof the evidence to be raised on appeal as a matter of right despite the fact
themanner for proceeding and the appeal times from a judgsheabviction, order thatthe challenge was not raised in the circuit court. Stadeyes2004 WI 80273
denyinga postconviction motion or both. Reference in sub. (1) to s. 8@9.30Wis. 2d 1, 681 N.W2d 203 02-1542 ]
changedo s. 809.50 because the latter statute prescribes appropriate procedures fo?r a new trial based on newly discovered evidence, the defendant must prove, by
discretionaryappeals while the former does not. [Bill 151-S] clearand convincing evidence, that) the evidence was discovered after conviction;

Recantatiorby an accomplice who had testified for the state, stating thistis ~ 2) the defendant was not negligent in seeking evidence; 3) the evidence is material
mony had been perjurious, did not constitute grounds for a new trial when it wiggn issue in the case; and 4) the evidence is not nuenelylative. If the defendant
uncorroboratedy any other newly discovered evidenaed especially had no legal meetsthis burden, the circuit court must determine whether a reasonable probability
significancein light of positive identification of the defendant by the victimyadi ~ eXiststhat a diferent result would be reached in a trial. Statrnstrong,2005 WI
asanother eyewitness. NicholasState49 Wis. 2d 683183 N.W2d 11 (1971). 119 283 Ws. 2d 639700 N.W2d 9§ 01-2789 i ) ) :

A motion for a new trial is a motion for the retrial of issues and is not an appropriaté\ter ldetermlmng thé}t both parties presented credlbi:e ewder;ce ina .mr?“r?” fora
remedyfor one convicted on a guilty pledowever the motion may be considered N€Wtrial based on newlgliscovered evidence, it is not the camirtle to weigh the
amotion for leave to withdraw a plea of guilty and for a trial. The rial court has inh&Yidence.Instead, once the circuit court finds that newly discovered evidence-is cred
entpower to hear the motiorState vStuart50 Ws. 2d 66183 N.W2d 155(1971). Ih le, itis lrleqqged to dete{gwl;ne whether the;;a &easb(%nabtle &rokc)ja?lllty t_Rstﬁ_;ury

Acceptancef the guilty plea could not be validated by trguanent that the defen earingall evidence, would have a reasonable doubt as to the deferglal 1S
dant'sacts were within the proscriptions of the gjeat statute or that the defendanteulggt'n%'nsdggto%%s\vlvﬁrgd b)éggfi(;aée\;\r};mggo%tr?zghﬁ s\}\([ié?jdggg%;s_%tgog%ge&ate
did in fact understand the clagr, for the court has a duty to fulfill tRgnstrequire Wi inafford Pp d n the righ y i L 1d
mentson the record. Such knowledge cannot be imptoté defendant from defen tl)scogsma oras a cr:)nwcte per;on th e right to p?)sthn\lnctlgn counse! q tt,wou
dant'sother statements or by recourse toptreliminary transcript when the defend D€absurd to suggest that a personanaght to counsel at trial and on appeal, but no

antnever testified as tois knowledge of the chge or his understanding of the crime, 1t to counsel at a postconviction proceeding in the circuit court, visitaiten the
McAllister v. State54 Wis. 2d 224194 N.W2d 639 precursorto an appeal. Howevea defendant does not have the right to be repre

- . . . sentedby: 1) an attorney he or she canndo@f; 2) an attorney who is not willing
A motion for a new trial on newly discovered evidence was properly not gramfé‘fepresent thdefendant; 3) an attorney with a conflict of interest; or 4) an advocate

whenthe evidence consisted of thdiddvits of 2 girls, one of which said that the ¢
crimewas committed by someone else in their presence, and the other staiemthat‘glg? ,'\‘S \?\? ;g g‘; 4rrg)b79_rlogér%e baBtate vPetersorz008 W1 App14Q 314 Ws. 2d 192

girls were frequently intoxicated and that thigaat had no recollection of the alleged In order to set aside a i -~ . .
judgment of conviction based on newly discovered evidence,
facts. Swonger vState54 Ws. 2d 468195 N.W2d 598(1972). newly discovered evidence must be material to an issue in the case. If evidence of

A motion for a new trial is directed to the discretion of the trial canitan order nird~partyculpability would not be admissible at trial, then it could not be material
grantingthe motion will be dirmed unless there is an abuse of discretion. If the coufd the issue of guilt or innocence.  In order to present evidence and rgakeeat

has proceeded on an erroneous view of thethetzamounts to an abuse of discrEtionsuggestinghat a third party may have committed the ghdrcrimea defendant must

Statev. Mills, 62 Ws. 2d 186214 N.W2d 456(1974). o ) showthat the third party had: 1) opportunity; 2) motive; and 3) a diebection
A claim of a constitutional right is waived unless timely raised in the trial cou the crime that is not remote in time, place, or circumstances. Statébvecht,
Maclin v. State 92 Ws. 2d 323284 N.W2d 661(1979). 2012 WI App 90344 Ws. 2d 69820 N.W2d 443 11-0425

A prerequisite to a claim appeal of indéctive trial representation is preservation In order to set aside a judgment of conviction based on newly discovered evidence,
of trial counseb testimony a postconviction hearing in which the representationhe newly discovered evidence must befisignt to establish that a defendanton
is challenged. State Machner92 Ws. 2d797, 285 N.W2d 905(Ct. App. 1979).  viction was a “manifest injustice.” When the defendant has proven the first four crite
A defendan® escape during theendency of postconviction motions constitutedria of the newly discovered evidence analysis (sate toKivioja), it must then be
aforfeiture of the relief sought, and dismissal of the motion with prejudice was appdeterminedvhether a reasonable probability exisiat had the jury heard the newly
priate. State vBraun,185 Ws. 2d 153516 N.W2d 740(1994). But see also Braun discoveredevidence, it would have had a reasonable doubt as to the defegdaint’
v. Powell,77 E Supp. 2d 9781999). Statev. Vollbrecht,2012 WI App 90344 Wis. 2d 69820 N.W2d 443 11-0425
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Kivioja did not change the lawontrolling post-sentence plea-withdrawalexpired,a prisoner in custody under sentence of a court or a person

motions. It modified theMcCallumrubric only forpre—sentence motions. State v : ; ; ;
Feiguson2014 Wi App 48 Wis.2d _, N.\Zd __13-0099 convictedand placed with a volunteeis probation program

By moving for a new trial, defendant does not waivé the right to acquittal baséfiders.973.11claiming the right to be released upon the ground
oninsufiiciency of the evidence. Burks United State$437 U.S. 1(1978). thatthe sentence was imposed in violation of the U.S. constitution

Whenpostconviction counsel failed to assert a claim offéutive assistancef - f ;
trial counsel in a postconviction motion under s. 974.02, the defesdapBrtunity _OI’ _the_ cc_)nstltu_tlon or laws of this state, that the court was thQUt
to aigue that claim on direct appeal was foreclosed. The appropriate forum for asgeitisdiction to impose suckentence, or that the sentence was in
ing ineffective assistance of postconviction counsel for failure to raisteatse  axcesof the maximum authorized by law or is otherwise subject
assistancef trial counsel was in a collateral motion under s. 974.06. R&gank,

343F:3d 901(2003). to collateral attack, magnove the court which imposed the sen
Failureto petition state supreme court for review precluded federal habeas corf@BCet0 vacate, set aside or correct the sentence.

relief. Carter vGagnond95 F- Supp. 87§1980). (2) A motion for such relief is a part of the origiraiminal
Postconviction remedies in the 193.0Eisenbey, 56 MLR 69. . . N .
Confusionin the court — Wsconsins harmless error rule criminal appeals. 63 action,Is not a separate procee_dlng and may be made_ammy

MLR 641 (1980). The supreme court may prescribe the form of the motion.

The duties of trial counsel after conviction. Eisegh&875 WBB No. 2. (3) Unlessthe motion and the files and records of the action
974.05 State’s appeal. (1) Within the time period specified conclusivelyshow that the person is entitled torebef, the court

) - g all:
by s.808.04 (4)and in the manner provided for civil appeals und(?th . .
chs.808and809, an appeal may be taken by the state from any: (2) Causea copy of the notice to be served upon the district
(a) Final order or judgment adverse to the state, whether étorneywho shall file a written response within the time pre

! ‘ ; ; ribedby the court.
lowing a trial or a plea of guilty or no contest, if the appealild X . .
not be prohibited by constitutional protections against double (P) If it appears that counsel is necessary and if the defendant
jeopardy. claimsor appears to be indigent, refer the person to the state public

i ioti i defenderfor an indigency determination and appointment of
97§rb())6 8rg$£ g;antlng postconviction relief under 974.02 counselunder ch977

(c) Judgment angentence or order of probation not authorized (¢) Grant a prompt hearing. o
by law. (d) Determine the issues and make findings of fact and conclu

(d) Order or judgment the substantivéeef of which results SIOnsof law._If the court finds that thpidgment was rendered
in: vylthout]urlsdlc_tlon, or that the sentence imposed was not autho
. . rized by law oris otherwise open to collateral attack, or that there
1. Quashing an arrest warrant, hasbeen such a denial or infringement of the constitutional rights
2. Suppressing evidence; or of the person as to render the judgment vulnerable to collateral
3. Suppressing a confession or admission. attack,the courtshall vacate and set the judgment aside and shall
(2) If the defendant appeals or prosecutes aafgrror the dischage the person or resentence hineror grant a new trial
statemay move to review rulings efhich it complains, as pro or correct the sentence as may appear appropriate.
vided by s.809.10 (2) (b) (4) All grounds for relieivailable to a person under this-sec
(3) Permissiorof the trial court is not required for the state tdion must be raised in his or her original, supplemental or amended
appeal but the district attorney shalkerve notice of such appealmotion. Any ground finally adjudicated or not so raised, or know
or of the procurement of a writ of error upon the defendant or thngly, voluntarily and intelligently waived in the proceedihgt
defendant'sattorney resulted in the conviction or sentencdroany other proceeding
History: 1971 c. 298Sup. Ct. Order67 Wis. 2d 585, 784 (19751977 c. 187  the person has taken to secure relief may nahbédasis for a sub
19|if33;hé; ;;‘Et);?l :éli%%gﬁgai'ci?iﬁezros%l ar'e%sgin evidence, the defendant can ase%ueantion’ unless the court finds a grouodrelief asserted
areview of ano‘zﬁer part of the ordalthgl?gh he %r she could not appeal directly%ltq th _fOI’ suf|C|_e_nt reason was not asserted or was madequately
Statev. Beals 52 Wis. 2d 599191 N.w2d 221(1971). raisedin the original, supplemental or amended motion.

Thatthe state can appeal from an order suppressing evidence, but the defenda i i i i
cannot,does not show a denial of equal protection of the Btate VW\ithers,61 Ws. r(ts) . A court may er]tertaln and determlne such mothn without
2d 37, 211 N.W.2d 456(1973). requiring the production of the prisoner at the hearinghe

The granting of a motion to withdraw a guilty plea is a final order appealable Byotion may be heard under&07.13

the state. State Bagnall,61 Ws. 2d 297212 N.W2d 122(1973). ; . : . s
Thetrial courts setting aside of a jury finding of guilt and its dismissal ofrifee- (6) Proceedlngsmder this section shall be considered civil in
mation, was not appealable by #tatebecause it was a final judgment adverse to th@ature,and the burden of proof shall be upon the person.
state made after jeopardy had attached, and jeopardyoivasived; hence the judg (7) An appeal may be taken from the order entered on the
mentwas not within those situatiofijm which a state appeal is authorized by this . . .
section. State vDetco, Inc66 Ws. 2d 95223 N.W2d 859(1974). motionas from a final judgment.
Thetrial courts order specifying conditions afcarceration was neither a judg (8) A petition for a writ of habeas corpus or an action seeking
mentnor a sentence undsub. (1) (c). State Gibbons;71 Wis. 2d 94237 N.w2d

33 (1976). thatremedy in behalf of a person who is authorized to apply for
Unders. 808.03 (2), both the prosecution and defense may seek permissive appedief by motion Uﬂder this section shall not be e.ntertame‘d. if it
of nonfinal orders. State Rabe96 Ws. 2d 48291 N.W2d 809(1980). appearghat the applicant has failed to apply for relief, by motion,

Sub.(1) (d) 2. authorizes thetate to appeal an order suppressing a defeadmat’ i
statementsState vMendoza96 Wis. 2d 106291 N.W2d 478(1980). to the dtchourt which sllerf'ltenfed t{lel person, t?]r tﬂ;ﬁt the Cgurtt) has
Sub.(2) does not confine the right of cross—appeal to final judgments or ordeqé‘n!e . e person refie '_un E$S It alappears tha . € reme y Dy
Statev. Alles, 106 Ws. 2d 368316 N.W2d 378(1982). motionis inadequate or infefictive to test the legality of his or her

The state may appeals a matter of right any pretrial order barring admission afletention.

evidencethat might “normally” determine theuccess of the prosecutisrcase. ; . .
Statev. Eichman 155 Wis. 2d 552456 N.W2d 143(1990). _ wis S (11%7817)9'1?&9; 25 & 218N 418 1981 ¢ 2895up. C Ordertat

This section does not prohibit the trizdurt from hearing a motion by the state o™ 3, icial Council Note, 1981:Sub. (8) has been amended to reflect the fact that
reconsidern order grantingostconviction relief, A trial court has inherent poweryaheagorpus relief is now available in an ordinary action in circuit court. See s.
tlolvazcatev\?r n21é)d|f)7/ arl;)rﬁ‘ier glérsue;ntltolsz. 807.03. Stateookett,2002 WIAPP 781 01 stats., and the note thereto and s. 809.51, stats. [Bill 613-A]

5 254 Ws. 2 817, 6 "W2d 357011295 Judicial Council Note, 1988:Sub. (5) is amended to allow postconviction

A ruling that reduced a chge form OWI 3rd dense to second feinse was not ; ; ; ;
appealable as a matter of right. Unlike a collateral challenge that would reduc '(l)niggger this section to be heard by telephone conference. [Re Getivef
OWI chage from a 4th or greaterfefise to a 3rd or lesseff@fise, the reducatuim - ], . . . . i i
berof prior convictions at issue in this case would not change the applicable-prohipPlea bagaining as a basis for withdrawal of a guilty plea and a new trial are dis
ited alcohol level. The circuit coustruling would not require the state to present an§ussed. State Wolfe, 46 Ws. 2d 478175 N.w2d 216(1970). .
differentevidence at trial regarding the defendsatitual level of intoxication that -~ Whenthe defendant makes a e motion within the time limited but counsel is
would prevent thesuccessful prosecution of the current gearState \Knapp,2007  notappointed until latethe court should hear the motion. A guilty plea can be with
WI App 273 306 Wis. 2d 843743 N.W2d 481 07-1582 drawnas a matter of right if it is established that: 1) there was a violation of a relevant

constitutionalright; 2) the violation caused the defendant to plead guilty; and 3) at
s : thetime of the guilty plea the defendant was unaware of potential constitutional chal
974.06 Postconviction procedure‘ (1) After the timefor lengesto the prosecution’case because of that violation. Stat8arlson48 Ws.

appeal or postconviction remedy provided in 874.02 has 2d 222179 N.w2d 851(1970).

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before June 4, 2014. Pub -
lished and certified under s. 35.18. Changes ef fective after June 4, 2014 are designated by NOTES. (Published 6-4-14)


https://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%2048
https://docs.legis.wisconsin.gov/document/wicourtofappeals/13-0099
https://docs.legis.wisconsin.gov/document/courts/437%20U.S.%201
https://docs.legis.wisconsin.gov/document/courts/343%20F.3d%20901
https://docs.legis.wisconsin.gov/document/courts/495%20F.%20Supp.%20878
https://docs.legis.wisconsin.gov/document/statutes/808.04(4)
https://docs.legis.wisconsin.gov/document/statutes/ch.%20808
https://docs.legis.wisconsin.gov/document/statutes/ch.%20809
https://docs.legis.wisconsin.gov/document/statutes/974.02
https://docs.legis.wisconsin.gov/document/statutes/974.06
https://docs.legis.wisconsin.gov/document/statutes/974.07
https://docs.legis.wisconsin.gov/document/statutes/809.10(2)(b)
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1983/219
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20599
https://docs.legis.wisconsin.gov/document/courts/191%20N.W.2d%20221
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%2037
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%2037
https://docs.legis.wisconsin.gov/document/courts/211%20N.W.2d%20456
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%20297
https://docs.legis.wisconsin.gov/document/courts/212%20N.W.2d%20122
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%2095
https://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20859
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2033
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2033
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%2048
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20809
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20106
https://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20478
https://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%20368
https://docs.legis.wisconsin.gov/document/courts/316%20N.W.2d%20378
https://docs.legis.wisconsin.gov/document/courts/155%20Wis.%202d%20552
https://docs.legis.wisconsin.gov/document/courts/456%20N.W.2d%20143
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20115
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20115
https://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20817
https://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20357
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-1295
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20273
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20273
https://docs.legis.wisconsin.gov/document/courts/306%20Wis.%202d%20843
https://docs.legis.wisconsin.gov/document/courts/743%20N.W.2d%20481
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-1582
https://docs.legis.wisconsin.gov/document/statutes/974.02
https://docs.legis.wisconsin.gov/document/statutes/973.11
https://docs.legis.wisconsin.gov/document/statutes/ch.%20977
https://docs.legis.wisconsin.gov/document/statutes/807.13
https://docs.legis.wisconsin.gov/document/acts/1971/40
https://docs.legis.wisconsin.gov/document/acts/1971/40,%20s.%2093
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1981/289
https://docs.legis.wisconsin.gov/document/acts/1991/253
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20478
https://docs.legis.wisconsin.gov/document/courts/175%20N.W.2d%20216
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20222
https://docs.legis.wisconsin.gov/document/courts/179%20N.W.2d%20851

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. June 4, 2014.

3 Updated 11-12Wis. Stats. APPEALS, NEW TRIALS AND WRITS OF ERROR 974.06

A defendang contention that he concluded he was going to be sentencedhender Formalviolation of s. 971.08 may not be remedied under this section. Motions
Youth Service Act for no more than 2 years, whereas a 20—-year semt@sce under this section are limited to jurisdictional and constitutional matters. State v
imposed constituted no grounds for withdrawal of the guilty plea when trial defensgarter,131 Ws. 2d 69389 N.W2d 1(1986).
counselasserted at thpostconviction hearing that such a sentence was a desiredyhile a trial courts failure to submit a lesser-includedenise instruction tqury
objectivebut that no agreement had been made with the district attorney that it cawtslild probably result in reversal upon timely direct appeal, the error is noneft
be achieved nor representation made to his clientttieatesser sentence would be tutional proportion entitling a defendant to pursue relief under this secBtate v
imposed. State vFroelich,49 Ws. 2d 551182 N.w2d 267(1971). Nicholson,148 Ws. 2d 353435 N.W2d 298(Ct. App. 1988).

_Thesentencing judge is not disqualified from conducting a hearing on a postconA defendant challenging a sentence on due process grounds based upon a failure
viction motion to withdraw a guilty plea unless the judge ihtevjected himself or o receivea copy of the presentence investigation report is entitled to a hearing only
herselfinto the plea baaining to the extent that he or she may become a materigdonshowing that the court had a blanket policy of denial of access and the policy
witnessor may otherwise be disqualified. RahhaBState 52 Ws. 2d 144187  wasspecifically applied to the defendant, or thefore sentencing the defendant per
N.W.2d 800(1971). sonally sought access and was denied it. St&eres, 158 Ws. 2d 636462 N.w2d

Thedefendant could not withdraw his guilty plea after entering a pleginaior 899 (Ct. App. 1990).
arecommendation of a one-year sentence by the prosecutor when the presentercelefendant death did not moot a motion under s. 974.06 or the appeal of its
reportrecommended 2 years and the defendant did not object. F&@tarep2 Wis.  denial. State vWitkowski, 163 Ws. 2d 985473 N.W2d 512(Ct. App. 1991).
2d 651 191 N.w2d 214(1971). A court shouldbermit post sentencing withdrawal of a guilty or no contest plea

Postconvictiorprocedure cannot be used as a substitute for appeal.effors  only to correct a “manifest injustice.” StateKrieger 163 Ws. 2d 241471 N.w2d
suchas insuficiency of evidence and instructions and errors in the admission-of 899 (Ct. App. 1991).

dencecannot beaised. State.\Langston53 Wis. 2d 228191 N.w2d 713(1971). If a defendant is represented by the same attorney at trial and after conviction, the
Theprocedure to be followed as to postconviction motions is discussed. Petersworney’sinability to assert his or her own ifettiveness is a siiient reason under
v. State 54 Wis. 2d 370195 N.w2d 837(1972). sub.(4) for not asserting the matter in the original s. 974.06 motion. SRtbin
No hearing need be granted when the record refutiefendang’ claims and they son,177 Ws. 2d 46501 N.W2d 831(Ct. App. 1993).
canbe found to have no meritNelson v State 54 Ws. 2d 489195 N.w2d 629 Whena defendant muste present for a postconviction evidentiary hearing, the use
(1972). of a telephone hearing is not authoriz&tate vVennemann]80 Ws. 2d 81 508

This section is not a remedy for an ordinary rehearing or reconsideration-of sbiaW.2d 404(1993).
tencingon its merits. Onlyonstitutional and jurisdictional questions may be raised. A defendant is prohibited from raising a constitutional issue on a motion under s.
This section may be used to review sentences and convictions regardless of thed#ate6if the claim could have been raised in a previously filed74.02 motion or
of prosecution.State ex rel. \&fren v County Court54 Wis. 2d 613197 N.W2d  adirect appeal. State Escalona-Naranjd85 Ws. 2d168 517 N.W2d 157(1994).
1(1972). Generallynew rules of law will not be applied retroactively to cases on collateral
A petition under this section is limited to jurisdictional and constitutional issueeview under this sectionState v Horton,195 Ws. 2d 280536 N.Ww2d 155(Ct.
Itis not a substitute for a motion for a new triakr&'v State 56 Ws. 2d 390202  App. 1995),93-3380
N.W.2d 10(1972). A motion may not be filed under this section while an appeal of the same case is
A question of siiiciency of theevidence cannot be reached by a motion under thjgending. When an appeal has not been resaliedime for appeal under sub. (1)
section. The complete failure to produce any evidence could be reached, becewssnot expired. State Redmond203 Ws. 2d 13552 N.Ww2d 1.5 (Ct. App. 1996),
convictionwithout evidence of guilt would be a denial of due procédsber v State, 94-1544
59 Wis. 2d 371208 N.W2d 396(1973). TheEscanalona—-Naranjaule that a prisoner is compelled to raise in an original
A motion for postconviction relief may be denied without a hearing if the defenenotionall grounds for postconviction relief that could have all been brought at the
antfails to allege stitient facts to raise a question of fact or presents only conclusoppmetime is extended to appeals by certiorari from parole and probation revocation
allegationspr therecord conclusively demonstrates that he or she is not entitledhgarings. State ex rel. Macemon €hristie, 216 Ws. 2d 337576 N.W2d 84(Ct.
relief. If multiple grounds for relief are claimed, particularized rulings as to each &\@p- 1998),97-0660 ) )
to be made in denying the motion without an evidentiary hearing. SnState 50 Subjectto any other bars, all defendants on probéi@re standing to pursue post
Wis. 2d 373210 N.W2d 678(1973). convictionrelief under this section. StateMentzel,218 Ws. 2d 734581 N.w2d
In view of s, 971.31 (2), objection to an arrest, ifisighcy ofthe complaint, or 581 (Ct. App. 1998)97-1814 . .
theuse of illegal means to obtain evidence may not be raised for the first time un epection973.13 commands that all sentences in excess of that authorized by law be

this section. State.\Kuecey60 Ws. 2d 677211 N.W.2d 453(1973). eclaredvoid, including the repeater portion of a sentence. Prior postconviction
) : ' - : : otionsthat failed to challenge the validity of the sentence do not bar seeking relief
Whena defendant, ordered to be presgna hearing under this section, escapeg,]om faulty repeater sentences. StatBlowers 221 Ws. 2d 20586 N.W2d 175(Ct
from prison, the court may summarily dismiss the petition. Stakehn,60 Ws. 2d App. 1998),97-3682 ) ’ ’ )

730 211 N.W.2d 463(1973). . Escalona—Naranjalid not overruleRobinson State vHensley221 Ws. 2d 473
Thesupreme' court does not encourage the assignment of meshiierprosecu 585 N.W.2d 683(Ct. App. 1998)97-3052
tor’s staf to review petitions for postconviction relief. HolmesState 63 Ws. 2d A motion to modify a sentence under this section, due to an improperly entered res
389,217 N.w2d 657(1974). B titution order does not allow granting a money judgmagginst the state for the
Factsmust be alleged in the petition and the petitioner cannot stand on conclusegbveryof improperly collected restitution under the improper sentetate v
allegationshoping to supplement them at a hearing. LevesgBete63 Ws. 2d  Minniecheske223 Ws. 2d 493590 N.W2d 17(Ct. App. 1998)98-1369
412,217 N.W2d 317(1974). Whethera claim that newly discovered evidence entitles a probation revokee to an
Thefailure to establish a factual basis for a guilty plea is of constitutional dime@videntiary hearing to determine whether a new probation revocation hearing should
sionsand is the type of error that can be reached by a s. 97éifh. Loop vState, beconducted shall be governed by procedures analogous to those in criminal cases.
65 Wis. 2d 499222 N.W2d 694(1974). Bool_(erv. Schwarz2004 WI App 50270 Ws. 2d 745678 N.W2d 36103-0217
Thenecessity or desirabilityf the presence of the defendant at a hearing on poaég“a'_cou"ts may correct obvious errors in sentences whisrciear that a good
convictionmotions is a matter of discretion for the trial court and depends upon #éh mistake was made in an initial sentencing pronouncement, the court promptly
existenceof substantial issues tdct. There was no abuse of discretion in the denidPcognizeshe errorand the court, by reducing an erroneous original sentence on one
of defendans motion 0 be present at he fheating on his . 97406 mations when G o antence that achicuos the overall dispbation the court onginally miended
issuesf law were raised and defense counseldihdr opportunities to consult with :
thedefendant. SandersState9 Wis. 2d 242230 N.Vr\,lgd 845(1975). Stit‘;V- G‘ruetzmache{2004.V¥I 55 27t'l Ws. 2d 5_85d679| N-V'\{Zd ti33 02‘3({1‘1 X ;
: ) I~ earing on a postconviction motion is required only when the movant states su
oreAlcugh e defendans allegaion had o support e 1ec0rdOf e Ol ot i, e, woud enile tne Gefndan 5 Teier The mere
entitledto no relief. Whethe defendant refuted his earlier statement that no promis| sertlol’dmf a Cl?mtioﬂf m%”'ﬁeﬁg'",{? ts tlfi?“ trrusnggse ftr:e"|r}ﬁﬁgtt|;§|$§5|zs(§82cv%|0f
weremade to induce his confession other than that he would not have to go to jail 25'734 \%essnzod 656858% §®2da43??02829525 g orretier. !
gs%&éé?]ﬂ ;”er?:grﬁ] pro;ndzﬁlcgtg{gtégt%ns, azr:j'255%92%%(:\{,\[\’;356%??%??? requirin hena defendans’ postconviction issues halbeen addressed by the no merit pro
ry 9. 2u : o N ’ edureunder s. 809.32, the defendant may not thereafter again raise those issues or
_ Proceduresnade applicable by the postconviction relief statute shall be the excg{herissuesihat could have been raised in a previous postconviction motion under
sive procedure utilized to seek correction of an allegedly unlawful sentence: Spg_rg74_06’ absent the defendant demonstratingfizieut reason for failing to raise

nuth v State70 Ws. 2d 362234 N.W2d 79(1975). o _thoseissues previouslyState vTillman, 2005 WI App 71281 Ws. 2d 157696
State courts do not have subject-matter jurisdiction over postconviction motiqasy.2d 574 04-0966
of federal prisoners not in custody under the sentence of a state court. Biatsha This section andEscalona—-Naranjgreclude a defendant from pursuing claims in
ropoulos,72 Ws. 2d 327240 N.W2d 635(1976). a subsequent appeal that could have been raised in his or her direct appeal, unless the
An issue considered on direct review cannot be reconsidered on a motiothisndedefendanprovides stfcient reason for failure to raise the claims in the first instance.
section. Beamon vState 93 Wis. 2d 215286 N.W2d 592(1980). Thatthe appeal wadismissed pursuant to s. 809.83 (2) does not change the result.
This section does not supplant the wrieafr coram nobis Jessen.\State95  State vThames2005 WI App 101281 Ws. 2d 772700 N.w2d 285 04-1257
Wis. 2d 207290 N.W2d 685(1980). A sufficiency of the evidence challenge may be raidieelctly in a motion under

this section because such a claim is a matter of constitutional dimension. .State v
Miller, 2009 WI App 11, 320 Wis. 2d 724772 N.W2d 188 07-1052
A defendant imot required to file a response to the no—merit report under s. 809.32,
son,101 Ws. 2d 698395 N.W2d 188(Ct. App. 1.981)' but the factthat a defe%dant does not fi‘lje aresponse to a no—rﬁerit report is not, by
Thepower of & circuit court to stay the execution of a sentence for legaldm®sse jiceff, 5 suficient reason to permit the defendant to raisw claims under s. 974.06.
notinclude thepower to stay the sentence while a collateral attack is being madetkendantsnust show a stitient reason for failing to raise an issue in a response
the conviction by a habeas corpus proceeding in federal court. S&ftematel07 5 5 no-meritreport because the court will have performed an examination of the

A court had no jurisdiction under this sectiorhear a challenge of the computation
of prisonets good time. Habeas corpus is the proper avenue of relief. Slatev

Wis. 2d 460 319 N.W2d 834(1982). o ) recordand determined any issues noted or any issues that are apparent to be without
Theburden of proof under sub. (6) is clear and convincing evidence. Sté#e Vv arguablemerit. State. Allen, 2010 WI 89328 Ws. 2d 1786 N.W2d 12407-0795
berg,109 Ws. 2d 96 325 N.w2d 687(1982). A defendant gets review of issues not raised only if the court of appeals follows the

A defendans uncorroborated allegations will not suppodi@m of inefective  no-meritprotocol. If the no—merit procedure was followed, titeis irrelevant
representatiowhen counsel is unavailable to rebut the claim offémtiVeness. whetherthe defendant raised his or her claims. He or she got review of those claims
Statev. Lukasik,115 Wis. 2d 134340 N.W2d 62(Ct. App. 1983). from the court of appeals, and he is barred from raising them again. If it was not fol
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lowed, it is similarly irrelevant whether the claims were raised. The failure to raigsf the previous testing antlat provides a reasonable likelihood
themmay or may not have contributed to the court of appeals’ failure to identi :

issuesf aiguable merit, but the court of appeals and appellate counsel should h gnore accurate and probative results.

foundthem and the defendant may not be barred from bringing an motion under s.(3) A movant orif applicable, his or her attorney shall serve

%g;‘;ﬂf{hfggcﬁ_’“wegg F;;%g;‘ﬂg%gg‘s not followed.  Statallen, 2010 W1 89328 5 o0y of the motion made under s(@). on the district attornes’

If the court of appeals fails to discuss an issue of actuagoalsle merit, the Office that prosecuted the case that resulted in the conviction,
defendantas the opportunitio file: 1) a motion for reconsideration of the deCiSiO”adjudication or finding of not guilty by reason of mental disease

unders. 809.32 (1); 2) a petition foeview with the supreme court; or 3) an immediate : . . . .
s.974.06 motion, identifying any issue ofjaable merit that was overlooked and,OF defect. The court in which the motion is made shall also notify

in thetlastelr in_statﬂce, explainintg why nothingldwas k?ai_d ir;_fa Bes'goqse tofthedn?—ntbn'; appropriate district attorney/ofice that a motion has been

report. Delay in these circumstances can seldom be justified. Failure of a defen ; fatr

to respond to both a no—merit report and the decisigch@no—merit report firms up mdeunder SUb(z) and Sh?‘ll give Fhe d|Str|anorney an opporiu

the case for forfeiture of anigsue that could have been raised. Stafélen, 2010 Nity to respond to the motion. Failure by a movant to serve a copy

Wl\/\?l%lgigp\é\lsst.cggv]i'czgg %g\tlliﬂ lljrzégr?t_h?sn;gction is not subject to the time Iimiof the motion on the appropriate district attorsayfice does not

setforth in' s. 809.30 or 973.19, a s. 974.06 motion is limited to constitutional al p”VEthe_ court of jurisdiction and is not grounds for dismissal

jurisdictionalchallenges. It cannot be usedthallenge a sentence based on an errof the motion.

neousexercise of discretion when a sentence is within the statutory maximum or . . . . .

otherwisewithin the statutory power of the court. Statélickel, 2010 WI App 161 (4) (a) The clerk of the circuit court in which a motion under

33%¥\ﬁs..2d 750794 ,Nm\(/)VZd 7650971.399d. . Becal N sub.(2) is made shall send a copy of the motion and, if a hearing
ereis no exceptiorior postconviction discovery motions to thecalona-Na inn i ; ; i~

ranjo rule requiring criminal defendants to consolidditteir postconviction claims onthe m.Otlon IS S(.:hedmed’ a notlcemé hea”ng to the VIC.tlm

into a single appeal absent afiént reason. State Kletzien,2011 Wi App 22 Of the. crimeor dellnqyent act committed by the movant, if the

331Wis. 2d 640794 N.W2d 920 10-0296 clerkis ableto determine an address for the victim. The clerk of

Sentencamodification and postconviction relieinder this section are separate : ;
proceedingsuch that filing one does not result in a waiver of the otBtate vMel- thecircuit court shall make a reasonable attempt to send the copy

ton, 2013 WI 65 349 Wis. 2d 48834 N.W2d 34511-1770 of the motion to the address of the victim within 7 days of the date

A claim for inefective assistance of postconviction counsel must be filedthéth on which the motion is filed and shall makeeasonable attempt
circuit court, either as a motion under this section or as a petition for a writ of hab

as . - . L

corpus. A defendantguing inefective assistance aippellate counsel, conversely f6%end a notice of hearing, if a hearing is scheduled, to the address

may notseek relief under this section and must instead petition the court of appeisthe victim, postmarked at least 10 days before the date of the

for a writ of habeas corpus. Stat&tarks2013 WI 69349 Ws. 2d 274833 N.w2d hearin

146,10-0425 g _ S _ N
Becausean individual has no underlying constitutional right to appointed counsel (b) Notwithstanding the limitation on thiésclosure of mailing

in state collateral postconviction proceedings, an individual may not insist upggidressefrom completed information cards submitted by victims

implementatiorof Anders vCalifornia, 386 U.S. 738procedures. Pennsylvania v

Finley,481 U.S. 551987). underss.51.37 (10) (dx)301.046 (4) (d)301.048 (4m) (d)

. _Vl\lhenposi.t_convicti?n co_urs_sel failted to adssert g;‘lta(i)rg tt)ri;fﬁ' miild' fe adSSiséznc!it‘f 301.38(4), 302.105 (4)304.06 (1) (f)304.063 (4)938.51 (2)

rial counsel in a postconviction motion under s. 974.02, the defesdapbrtunity f

to aigue that claim on direct appeal was foreclosed. The appropriate forum for asS%Ztl']‘?(Gm) (d) and980.]1 (4)' the department of correctlpns, the

ing inefiective assistance of postconviction counsel for failure to raisteatise ~ parolecommission, and the department of health sensbed,

gj%igggcg lt(fiZ%OC%U”SG' was in a collateral motion under s. 974.06. R&genk, ypon request, assist clerks of court in obtaining information
This section does not constitute direct review for purposes of calculating the d%%gard'ngthe ma”_'ng address _Of victims fO_I’ tperpose of send

ian\r/]hich aj?dgmer;t becamr:a firtay the ccti)nclusion of direct r(ed\;i(ev)v(o)r thehexpirationlng copies of motions and notices of hearings under(@gr

of the time for seeking such review under 28 U.S.C. 2244(d)(1)(A). This section is, . .

in fact, a statute addressing collateral relief. GrahaBomen,483 F3d 475(2007). (5) Upon receiving under sul{3) a copy Of a motiomade
Section974.06 motionghallenging the éctiveness of appellate counsel shouldundersub.(2) or notice from a court that a motion has been made,

befiled directly in the court of appeals. But, s. 974.06 motions challenging¢ie ef ; 1 it i

tiveness of appellate counseltiegrounds that appellate counsel should have chaWhICI’]everOCCUrS firstthe dIS.mCt attomey S.ha” take all actions

lengeditrial counsek efectivenesshould be filed in the trial court. Moraledund ~ nNecessaryo ensure that all biological material that was collected

quist,580 F3d 653(2009). ) in connection with the investigation or prosecution of the case and
_';ﬁztgzg‘é'sci')?':rif;”(‘;ﬁf;e'lnatf‘t‘:r igiei';';en”bgvs i:gg'éssﬁs\-/% No.2 thatremains in the actual or constructive custoflg government
Wisconsin postconviction remedies. 1970 WLRA. z?]gency is preserved pending completion of the proceedings under
Postconviction procedure; custody requirements. 1971 WLR 636. this section.
Statev. Escalona—Naranjo A Limitation on Criminal Appeals in Wconsin? (6) (a) Upon demand the district attorney shall disclose to the

Hunt. 1997 WLR 207.

. . movantor his or her attorney whether biological material has been
New Laws Reflect the P d Potential of DNA. Findl&yfs. Law May, X .
2oozeYV aws reflect fhe Fower and Fofential o incletfs. Law May tested and shall make availablghie movant or his or her attorney
the following material:
974.07 Motion for postconviction deoxyribonucleic 1. Findings based on testing of biological materials.

acid testing of certain evidence. (1) In this section: 2. Physical evidence that is in the actual or construgibee

(a) “Government agency” means any department, agencysessiorof a government agency and that contains biologied
courtof the federal government, of this state, or of 3 witlage, rial or on which there is biological material.

town, or county" in this state. . (b) Upon demand the movant or his or her attorney shall dis
(b) “Movant” means a person who makes a motion under sifyseto the district attorney whether biological material has been

). tested andhall make available to the district attorney the follow
(2) At any time after being convicted of a crinagljudicated ing material:

delinquent,or found not guilty by reason of mental disease or 1 Ejngings based on testing of biological materials.

defect,a person may make a motion in the court in which he or she > Th ¢ biological .

wasconvicted, adjudicated delinquent, or found guaitty by rea - 'h€ movans biological Specimen.

son of mental disease or defect for an order requiring forensic () Uponmotion of the district attorney or the movant, the

deoxyribonucleicacid testing of evidence tehich all of the fol ~ courtmay impose reasonable conditions on availability of mate

lowing apply: rial requested under pafg) 2.and(b) 2.in order to protect the

(a) The evidence is relevant to the investigation or prosecutiti{edrity of the evidence. _ _
that resulted in the conviction, adjudication, or finding of not (d) This subsection does not apply unless itiiermation

guilty by reason of mental disease or defect. beingdisclosed or the'mate(ial being made available is relévant
(b) The evidence is in thectual or constructive possession of1® movants claim at issue in the motion made under &2ip.
a government agency (7) (a) A courtin which a motion under sul2) is filed shall

(C) The evidence has not previous|y been subjected to forer@ieerforens|c deoXyr|b0nuC|e|C aC|d testlng if a” Of the fOllOWIng
deoxyribonucleicacid testing qrif the evidence has previouslyaPply:
beentested, it may now be subjected to another test usnga 1. The movant claims that he or she is innocent of tleasé
tific technique that was not available or was not utilized dirtiee  atissue in the motion under sug).
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2. Itis reasonably probable that the movant would not hatebe preserved, by whom and for how long. The court shall issue
beenprosecuted, convicteéhund not guilty by reason of mentalappropriateorders concerning the disposition of the evidence
diseaseor defect, or adjudicated delinquent for thien$e at issue basedon its determinations.
in the motion under suk?), if exculpatory deoxyribonucleic acid  (10) (a) If the results of forensideoxyribonucleic acid testing
testingresults had been available before the prosecution, conviederedunder this section support the movardfaim, the court

tion, finding of not guilty or adjudication for the ténse. shallschedule a hearing to determine the appropriate relief to be
3. The evidence to be testatbets the conditions under subgrantedto the movant. After the hearing, and based on the results
(2) (a)to (). of the testing and any evidence or other mgitesented at the

4. The chain of custody of the evidence to be tested -estigaring.the court shall enter any order that sethesinterests of
lishesthat the evidence has not been tampered with, replacediUsfice.including any of the following:
alteredin any material respect,df the chain of custody does not 1. An order setting aside or vacating the mowsajutigment
establish the integrity of the evidence, the testing itselesta  of conviction,judgment of not guilty by reason of mental disease

lish the integrity of the evidence. or defect, or adjudication of delinquency

(b) A court in which a motion under suB) is filed may order 2. An order granting the movaatnew trial or fact-finding
forensic deoxyribonucleic acid testini all of the following hearing.
apply: 3. An order granting the movantrew sentencing hearing,

1. Itis reasonably probable that the outcome of the preceé@mmitmenthearing, or dispositional hearing.
ingsthat resulted ithe conviction, the finding of not guilty by rea 4. An order discha@ing the movant fronsustody as defined
sonof mental disease or defect, or the delinquency adjudicatiions. 968.205 (1) (a)if the movant is in custody
for the ofense at issue in the motion under g@@. or the terms 5. An order specifying the disposition of any evidence that
of the sentence, the commitment unded7..17 orthedispost  remainsafter the completion of the testing, subject to $8j(a)
tion under ch938, would have been more favoraltethe movant and(b).

if the results of deoxyribonucleic acid testimar been available  (p) A court may order a new trial under jaj without making

beforehe or she was prosecuted, convicted, found not guilty B¥e findings specified in $805.15 (3) (apnd(b).
reasonof mental disease or defect, or adjudicated delinquent for(ll) A courtconsidering a motion made under s(@).by a

the ofense. B movantwho is not represented by counsel shall, if thevant
2. The evidence to be testetets the conditions under subclaimsor appears to be indigent, refer thevant to the state pub
(2) (@)to(c). lic defender for determination of indigency and appointment of
3. The chain of custody of the evidence to be tested-estabunselunder s977.05 (4) (j)
lishesthat the evidence has not been tampered with, replaced, o{12) (a) The court mayrder a movant to pay the costs of any
alteredin any material respect,df the chain of custody does nottestingordered by the court under this section if the court deter
establish the integrity of the evidence, the testing itselestab  minesthat the movant is not indigent.

lish the integrity of the evidence. (b) A movant is indigent for purposes of p@) if any of the
(8) Thecourt may imposeeasonable conditions on any testfollowing apply:

ing ordered under this section in order to protect the integrity of 1. The movant was referred to the state public defender under

the evidence and the testing process. If approptiatecourt may sup.(11) for a determination of indigency and was found to be
orderthe state crime laboratories to perform the testing as pigdigent.

vided under s165.77 (2m)or, after consulting with the movant 5 " the movant was referred to the state public defender under
andthe district attorngymay order that the material be sent to b.(11) for adetermination of indigency but was found not to be

facility otherthan the state crime laboratories for testing. digent,and the court determines thhé movant does not pos
orderedto perform testing under this section, the crime laberatg .

’ - O ess the financial resources to pay the costs of testing.
ries may subject to the approval of the movamd the district pay 9

S . 3. The movant was not referred to the state puddiender
attorney,arrangg for a_nother faC|I|ty to perform the testing. undersub.(11) for a determination of indigency and the court
(9) If acourt in whicta motion under sul2) is filed does not  geterminesthat the movantdoes not possess the financial
orderforensic deoxyribonucleic acid testing, or if the results QEgourcedo pay the costs of testing.

forensicdeoxyribonucleic acid testing ordered under $eistion (c) The state crime laboratories shall pay for testing ordered

?hr: glost S(;’S‘?tﬁ)grr]t(')\ﬁhcg tehv? drggxzssblg'g}i'etg(?ncﬁhuertrig%ggestﬁkr)n;'gtetunderthis section and performed by a facility other than the state
the follgwing' P | Crime laboratories if the court does not order the movant to pay for

the testing.
(a) If a person other than the movant is in custedydefined ;
in 5.968.205 (1) (g)the evidence is relevant to the criminal, delin (13) An appeal may be taken from an order entered under this

; di ited in th sectionas from a final judgment.
guency,or commitment proceedinthat resulted in the person™ o 2001 a. 162005 a. 602007 a. 269121 (6) (a)2009 a. 282011 a. 38
beingin custodythe person has not been denied deoxyribonucleicub.(6) compels the state to turn over evidence for independent DNA testing, sub
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